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THE UNITED STATES SUPREME COURT LIMITS
EMPLOYERS’ EXPOSURE FOR DISCRIMINATORY
PAY CLAIMS BY REQUIRING TIMELY
CHALLENGE TO PERIODIC PAY DECISIONS

On May 29, 2007, the United States
Supreme Court announced its decision
(54} in Ledbetter v. Goodyear Tire &
Rubber Co., Inc.,' limiting the potential
liability of employers for pay discrimina-
tion claims brought under Title VII of the
Civil Rights Act of 1964 (Title VH)?
Specifically, the Court held that decisions
made at the time of an employer’s peri-
odic salary treatment are discrete acts
triggering Title VII’s administrative
charge filing deadline at the time they are
made. Therefore, employees can no
longer sue their employers for the linger-
ing effects of pay decisions made long
before the relevant limitations period by
asserting that the receipt of subsequent
paychecks is a continuing violation that
breathes life into the otherwise time-
barred pay decision. Moreover, because
New Jersey’s Supreme Court has previ-
ously indicated that it will apply federal
precedent in this area, there is a strong
likelihood this decision will bar similar
claims brought under New Jersey’s Law
Against Discrimination (LAD).?

Lilly Ledbetter’s Claim

Lilly Ledbetter worked for Goodyear
Tire and Rubber Company at its Alabama
plant from 1979 until 1998, serving most
of that time as an area manager. Although
she admitted she was initially brought on
at the same pay as her male colleagues,
she asserted that over the years she was
progressively paid less than men in the
same position, and that by 1997 her male
colleagues were paid 15 to 40 percent
more than she received. Ledbetter filled
out an Equal Employment Opportunity
Commission (EEOC) questionnaire in
March 1998, and filed a formal charge of
sex discrimination four months later, She
took early retirement later that year to
avoid being laid off, and sued Goodyear
in federal court in Nov. 1999, under both
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Title VIT and the Equal Pay Act*

Importantly, Ledbetter presented no
evidence that Goodyear’s treatment of
her during the requisite limitations or
charging period— 180 days prior to her
filing of an EEOC charge in July
1998 — was motivated by a discrimina-
tory animus. The evidence did show
that in her last two years of employ-
ment, Ledbetter was in a job slated for
layoff, and, consistent with Goodyear’s
policy, did not receive any raises during
that time period. Given Goodyear’s
incontrovertible evidence that this poli-
¢y had been uniformly applied to male
and female employees, Ledbetter
admitted that sex was not a motivating
factor in the decision not to grant her
raises during that time period.

Instead, Ledbetter advanced the
position that her receipt of lower pay-
checks during the applicable limitations
or charging period gave present effect to
discriminatory conduct that happened
outside of that period, and, thus, she had
a timely Title VII salary-based gender
discrimination claim. She alleged that
poor evaluations by her supervisors
based on her gender constituted the dis-
criminatory conduct that occurred out-
side of the limitations period. Ledbetter
argued that as a result of the past poor
performance reviews her pay was not
increased as it would have been if she
had been evaluated fairly, and that such
past pay decisions continued to affect
the amount of her pay throughout her
employment, including during the rele-
vant limitations period.

The U.S. District Court for the
Northern District of Alabama granted
summary judgment to Goodyear on
Ledbetter’'s Equal Pay Act claim, but
aljowed her Title VII claim to go to trial.
Most importantly, the district court
allowed Ledbetter to present evidence of
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sex discrimination in pay throughout her
entire 19-year Goodyear career. A jury
subsequently found in Ledbetter’s favor.

Goodyear appealed, and the [1th
Circuit overturned the verdict, finding
that the operative act of discrimination
is the decision about what to pay the
employee, not the act of issuing pay-
checks. The appeals court looked only
at Goodyear’s 1997 and 1998 decisions
not to grant Ledbetter a pay raise (the
pay determinations that occurred during
the limitations or charging period). and
found no evidence of sex discrimina-
tion, To resoive a circuit split on this
issue, the United States Supreme Court
granted certiorari in 2006.

The Supreme Court’s Decision
The specific question reviewed by
the Supreme Court was:

Whether and under what circum-
stances a plaintiff may bring an action
under Title VII of the Civil Rights Act
of 1964 alleging illegal pay discrimina-
tion when the disparate pay is received
during the statutory limitations period,
but is the result of intentionally dis-
criminatory pay decisions that occurred
outside of limitations period?

In answering that question, the
Supreme Court agreed with the 11th
Circuit’s decision. Specifically, Justice
Samuel A, Alite Jr., writing for the
majority, found Ledbetter’s arguments
that the paychecks she received during
the charging period and the denial of a
raise in 1998 violated Title VII and trig-
gered a new EEOC charging period
failed because those arguments would
require the Court, in effect, to jettison
the defining element of the disparate-
treatment claim, discriminatory intent.
He stated:
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However, Ledbetter does not assert
that the reclevant Goodyear decision
makers acted with actual discriminato-
Ty intent either when they issued her
checks during the EEOC charging
period or when they denied her a raise
in 1998. Rather, she argues that the
paychecks were unlawful because they
would have been larger if she had been
evaluated in a nondiscriminatory man-
ner prior to the EEOC charging peri-
od. Similariy, she maintains that the
1998 decision was unlawfu] because it
“carried forward” the effects of prior.
uncharged discrimination decisions. In
essence. she suggests that it is suffi-
cient that discriminatory acts that
occurred prior to the charging period
had continuing effects during that peri-
od. This argument is squarely fore-
closed by our precedents.”

Justice Alito then exhaustively exam-
ined Supreme Court precedent, includ-
ing United Air Lines, Inc. v. Evans’
Delaware  State College v. Ricks,”
Lorance v. AT&T Technologies, Inc.'
and National Railroad Passenger Corpo-
ration v. Morgan," and explained that
each of these cases clearly instructed that
the EEQC charging peried is triggered
when a discrete unlawful practice takes
place, but that a new violation does not
occur, and a new charging period does
not commence, upon the occurrence of
subsequent nondiscriminatory acts that
simply reflect the adverse effects result-
ing from the past discrimination. Simply
put, the Court found that the effects of
untimely discimination were of “no pre-
sent legal consequences.”"

The Court also went to great pains to
find that its prior decision in Bazemore v,
Friday" did not require a different result,
and to distinguish that case. Specifically,
the majority opinion rejected Ledbetter’s,
and the EEOC’s, interpretation of Baze-
more as creating a “paycheck accrual
rule]” under which each new paycheck
impacted by a past discriminatory pay
decision triggered a new charging period.
Instead, Justice Alito read Bazemore to
create a new charging period only when
an employer actually applies a discrimina-
tory pay structure within the 180-day
charge filing period. The Court essentially
reconciled its current decision with Baze-
more by distinguishing between the con-
tinued application of a facially discrimina-
lory pay policy (which triggers a new
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charging period) and the nondiscriminato-
ry apphcation of a facially newtral policy
regarding pay raises (which does not trig-
ger a new charging period, even if the
employee’s existing pay rate is lower
because of a past discriminatory decision
outside of the charging period). It then
found that Ledbetter had not offered any
evidence that Goodyear initially adopted
its performance-based pay system in order
to discriminate on the basis of gender. or
that it later applied this system to her with-
in the charging period with any discrimi-
natory aninues,

Finally. the majority emphasized the
importance of statutory time limitations
m prolecting employers from having to
defend allegations of intentional discrim-
mation based on conduct that allegedly
occurred many years before. Justice Ali-
to stated that in disparate pay cases, “the
employer’s intent is almost always dis-
puted, and evidence relating to intent
may fade quickly with time...”" He con-
cluded by further asserting that *‘the pas-
sage of time may seriously diminish the
ability of the parties and the factfinder to
reconstruct what actually happened ™

Justice Ginsberg’s Dissent

Justice Ruth Bader Ginsburg authored
the dissent. which was joined by Justices
John Paul Stevens, David Souter and
Stephen Breyer. Justice Ginsburg argued
that the unlawful practice under Title VII
is the “current payment of salaries infect-
ed by gender-based (or race-based) dis-
crimination.” even if the “infection”
occurred long before the plaintiff filed a
charge.” Justice Ginsburg’s most sirenu-
ous point, however, was that the majority
was ignoring the realities of the workplace
and of wage discrimination. Specifically,
she argued that pay claims should be con-
sidered different from other forms of dis-
parate treatment becanse it is often diffi-
cult for an employee to discover that he or
she is receiving unequal pay. Justice Gins-
berg concluded her opinion by referencing
the fact that the Legislature had previous-
ly overturned Supreme Court precedent in
passing the Civil Rights Act of 1991. She
invited Congress to take similar legislative
action to address the holding in this case.

New Jersey’s Law Against
Discrimination

Initially, the most direct result of the
Ledbetter decision was that the general
holding in Cardenas v. Massey,' that “in

a Title VH case claiming discriminatory
pay the receipt of each paycheck is a con-
tinuing violation.” was no longer good
law. Equally important, however, is the
fact that in Shepherd v. Hunterdon Dev.
Crr,” and Mancini v. Twp, Of Teaneck.”
New Jersey’s Supreme Court cited w and
adopted the analytical framework first
articulated in National Railrowd Puassen:
ger Corp. v. Morgan,” when evaluating i
claim bought under the LAD. Specifical-
ly, Justice Peter G. Verniero relied upon
Morgan's distinction between discrete
act discrimination and cases in which
only an entire series of activities com-
bined can represent discriminatory comn-
duct such as sexval harassment cases, in
deciding whether to permit the applica-
tion of the continuing violation docirine
in each of those types of cases.

Given that the distinction between dis-
crete act and serial discrimination first
articulated in Morgan was at the core of
the decision in Ledbetter, it is likely that
New Jersey’s Supreme Court would
apply Morgan’s and Ledbetter’s analyti-
cal framework when evaluating a dis-
criminatory pay claim brought under the
LLAD. Accordingly, Ledbetter may sub-
stantially limit a New Jersey employer’s
potential exposure for disparate pay
claims brought under the LAD, as well. B
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